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Serving as a co-fiduciary for qualified and non-qualified retirement 

plans. 

Qualified and non-qualified retirement plans can be a great employee 

benefit and aid in employee retention. However, they can also be quite 

daunting to the companies that sponsor them due to the legal 

responsibilities placed on anyone that sponsors such a plan. The 

Department of Labor (DOL) requires that anyone sponsoring a retirement 

plan fulfill these five legal responsibilities: 

 Acting solely in the interest of plan participants and their beneficiaries and 
with the exclusive purpose of providing benefits to them  

 Carrying out their duties prudently 
 Following the plan documents, unless inconsistent with current ERISA 

guidelines  
 Diversifying plan investments  
 Paying only reasonable plan expenses 
 
Can you see any issues here? Most plan sponsors that want to provide this 

valuable employee benefit to their employees are not qualified to meet 

these legal responsibilities. Fortunately, the DOL allows plan sponsors to 

hire an advisor, or prudent expert, to help them meet those 

responsibilities. Hiring the right advisor can help maximize the benefit to 

the plan sponsor and plan participant while also assisting with 

maintaining a compliant plan. 

Certain advisors will also take the additional step of assuming the DOL’s 

legal responsibility with you. This is known as acting as a 3(21) fiduciary 

advisor to the plan. We believe this is the only way an advisor should act 

when working with a plan sponsor as it forces the advisor to show the 

same care and responsibility to the plan and participants as the plan 

sponsor is required by law to show. 

How do we best fulfill our role as a 3(21) co fiduciary? 

In our role as a 3(21) fiduciary advisor, we are best able to fulfill our 

duties if we implement and follow an Investment Policy Statement (IPS). 

The IPS provides us several critical advantages in maintaining and 

monitoring a retirement plan. 

 It’s Documentable. Using an IPS sets the parameters, roles, and 

responsibilities for everyone connected to the operation of the plan. 
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The processes laid out in the IPS provide for the foundation of the plan compliance file.  

 It’s Objective. Following the parameters already laid out in the IPS forces us to be objective in our 

decision making. Because we have laid out our parameters for fund selection, fund, and vendor 

monitoring and plan benchmarking in the IPS, we cannot react to personal feelings or individual 

requests. 

 It’s Repeatable. The IPS creates a roadmap for the plan to follow and removes any ambiguity from the 

decision making process.   

When is this strategy a best fit? 

This strategy is best received by plan sponsors who have never been educated on their fiduciary 

responsibilities as outlined by the DOL. Oftentimes these plan sponsors do not realize the extent of their 

potential personal liability or do not realize they are allowed to hire an advisor to help them fulfill these 

obligations. Even plans that currently have an advisor may find their current advisor is not acting in a 

fiduciary capacity.  Finally, even when a plan sponsor understands their fiduciary liability, they are often 

lacking the documented process that the IPS provides. Best intentions often do not lead to best outcomes, 

especially when it comes to retirement plan review and monitoring. As a business owner, the plan sponsor 

often has other priorities than the retirement plan, leaving it often overlooked. 

Why do we believe this strategy helps us create an efficient and repeatable process?    

Creating and following an IPS sets guidelines for the Investment Committee (IC) and Advisor to follow 

creating accountability for the plan sponsor, IC and advisor. 

 The IPS sets the parameters for regular IC meetings for plan review, fee review, plan benchmarking and 

fund changes, if needed. 

 It documents how we will process and disseminate the quarterly fund monitoring and outlines the 

specific monitoring tools we will use. 

 It spells out how we will deliver regular and consistent participant education, a cornerstone to 

successful plan operation. 

What are some potential considerations with our strategy? 

As good as our fiduciary process is for retirement plans, there are some potential considerations that every 

plan sponsor should be aware of. 

 If you create an IPS, you need to follow it. The DOL doesn’t require the use of an IPS (something we 

believe is a best practice), but if you create one, you need to follow it. Having a documented review 

process and not following it is worse than not having the document at all. 

 Getting consistent “buy in” for IC meetings and participant education can be challenging. As mentioned 

above, plan sponsors are business owners first. Their focus is generally on the day to day operation of 

the business and not the operation of the retirement plan. 

 Participant education can often be left until slack periods at work forcing us to be diligent in scheduling 

and planning this important function. 

Acting as a 3(21) fiduciary advisor to retirement plans is an important legal responsibility. The DOL sets a 

very high standard regarding the legal responsibilities surrounding retirement plans and the processes in 

place to adhere to these standards must be documented and repeatable. We believe assuming the role of a 

3(21) co-fiduciary to a retirement plan and following a documented process and best practices outlined 

above provides the best opportunity to create and maintain this important employee benefit. 
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