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Your quarterly newsletter contains timely information that is helpful for plan sponsors and includes our feature, “fiduciary focus”, with 
content specifically designed to highlight current regulatory topics facing plan sponsors. I hope you find this information helpful! 

 
 

 

Outlook 2018 Mid-Year Update 
 
The base case presented in our Outlook 2018 report, 
published last January, focused on the policies of the new 
Trump presidency and an acceleration of economic 
activity connected to these pro-growth initiatives. We 
believed then, as we do now, that the economic uptick from 
tax reform and further deregulation will be the big story in 
2018. 
 
To read the full Mid-Year update, please click here: 
2018 Mid-Year Update 
 
 

Is Your Company part of a Controlled-
Group? You Need to Know or Risk 
401(k) Plan Disqualification 
 
Under the IRS’ controlled group rules, two or more 
employers with common ownership are considered a 
single employer for purposes of 401(k) nondiscrimination 
testing. These rules often obligate all members of a 
controlled group to cover their employees with the same 
401(k) plan in order to pass annual coverage testing. It’s 
very important to pass coverage testing each year – failing 

can mean plan disqualification by the IRS – so making an 
accurate controlled group determination, and covering the 
necessary number of employees within that group, is 
essential for every 401(k) plan. 
 
The controlled group rules exist to prevent employers from 
subdividing their businesses into separate companies - one 
company employing highly compensated employees 
(HCEs) and another employing non-highly compensated 
employees (NHCEs) – in order to test each company 
independently for nondiscrimination. If this practice was 
allowed, employers could provide a generous retirement 
plan to HCEs and a lousy plan (or no plan at all) to NHCEs 
without consequences. 
 
The controlled group rules are generally straight-forward 
and a good 401(k) provider can easily assist most 
employers in determining their controlled group status. 
However, when common ownership involves stock, trusts 
or estates, a qualified ERISA attorney may be required to 
make an accurate determination. 
 
 
 
 
 
When do companies represent a controlled group? 

https://www.ccpwealth.com/midyearupdate2018
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Two or more employers represent a controlled group when 
a “parent-subsidiary” or “brother-sister” relationship 
exists: 
 
A parent-subsidiary relationship exists when one company 
owns 80% or more of another company 

 
A brother-sister relationship exists when two companies 
meet two thresholds. 

• Common Ownership - 5 or fewer individuals 
own 80% or more of each company; and 

• Identical Ownership - the common owners 
have identical ownership of more than 50%. 

 
What if owners are related? 
 
Under the controlled group rules, certain family members 
are “attributed” the ownership of other family members. 
When these rules apply, any attributed ownership must be 
added to an individual’s direct ownership to determine 
whether or not a controlled group exists. 
 
Below is a summary of the controlled group family 
attribution rules: 
 

 
 

  
How is coverage testing passed? 

 
To pass coverage testing, a 401(k) plan must satisfy either 
the ratio percentage or the average benefit test each year. 
The ratio percentage test is most commonly used. To pass 
this test, the following calculation must equal or exceed 
70%: 
 
(Eligible NHCEs covered by the plan / Eligible NHCEs 
employed by controlled group) / (Eligible HCEs covered by 
plan / Eligible HCEs employed by controlled group) => 
70% 
 
Definitions: 

• Eligible – employees (including leased employees) 
who have satisfied the plan’s age and service 
requirements 

• HCE – any employee with > 5% ownership in any 
employer of controlled group or income in excess 
of the HCE threshold during the prior year) 

• NHCE – any employee who is not an HCE 

 
Not knowing your controlled group status can be a costly 
mistake 

 
To correct a failed coverage test, the employer may adopt a 
corrective amendment, up to 9½ months following the 
close of the plan year in which the failure occurred, to 
retroactively expand plan coverage. However, since the new 
participants can’t retroactively make 401(k) deferrals, a 
qualified non-elective contribution (QNEC) must be made 
to the new NHCEs to remedy their missed deferral 
opportunity. Any missed employer contributions must also 
be made. 
 
When a coverage failure is not corrected within 9½ months, 
it’s considered a demographic failure by the IRS. 
Demographic failures can only be corrected using the IRS’ 
Voluntary Compliance Program (VCP). When a VCP 
correction is necessary, employer fines can apply. 
 
Not correcting a demographic failure can result in plan 
disqualification if the issue is uncovered by the IRS during 
an audit. It can be costly to correct a failed coverage test due 
to a blown controlled group determination. A controlled 
group determination should be done each year when 
nondiscrimination testing is completed and during any 
changes in employer ownership. If you are unsure about 
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your company’s controlled group status, consult your 
401(k) provider or legal counsel. 
 
If you're still overwhelmed by all of the 401(k) plan options, 
ask us. We will be happy to explain how these coverage 
rules may or may not apply to you. 
 
The bottom line? If you are planning any sort of acquisition 
ask us how it might impact your plan and future testing. 

 
 

Fiduciary Focus 

The DOL fiduciary rule is officially dead. 
What its fate means to you 
 

The controversial rule requiring advisors to act in their 
clients’ best interests when it comes to managing 
retirement accounts is officially dead. 

 

The Fifth Circuit Court, which covers Texas, Louisiana and 
Mississippi, confirmed in June that its split decision in 
March to end the Department of Labor’s fiduciary rule has 
been finalized. It also ruled the DOL must pay for the costs 
of the appeal. 

 

Why kill the rule? The court had concluded that the 
Department of Labor, which oversees the fiduciary rule, 
“overreached” with its mission. The fiduciary rule, also 
known officially as the “Conflict of Interest” rule, states 
advisors have to give conflict-free advice on retirement 
accounts, putting their clients’ needs ahead of their own 
potential compensation. That means shifting away from 
commissions on various investment products and 
becoming completely transparent on what they do and the 
advice they provide. 

 

The Obama administration, which proposed the rule, 
claimed it would save Americans $17 billion a year from 
conflicted advice. The U.S. rule was weaker than what other 
countries have in place to protect investors, such as in the 
U.K., where commissions are banned and advisors must 
pass harder tests. 

 

In its March decision, the Fifth Circuit Court said the rule 
defined financial advice and who gives it too broadly, and 
that it was “unreasonable.” Opponents argue it will be too 
expensive to manage the accounts of small investors, and 
that it’s possible for advisors to charge commissions 
without conflict. (Some proponents of the rule agree that 
not all commissions are bad, but they say transparency of 
fees is key when charging for advice.) The Securities 
Industry and Financial Markets Association (SIFMA), 
along with the U.S. Chamber of Commerce and the 
Financial Services Institute, said in a statement earlier this 
year the court ruled on the side of America’s retirement 
savers, and said the Securities and Exchange Commission 
should work on a rule that will not “limit choice for 
investors.” Meanwhile, critics of the overturning of the 
fiduciary rule say they worry the SEC will release a watered-
down version, now that there is no pressure from the 
Department of Labor’s rule. 

 

Treasurers from 11 states have written to the SEC asking 
for a more stringent fiduciary rule, saying in a March 8 
letter that “any standard less robust than [the DOL’s rule] 
does not provide adequate protection for investors.” Those 
states are Pennsylvania, Oregon, Iowa, Maryland, Rhode 
Island, Illinois, Washington, South Carolina, Vermont, 
Utah and Wyoming. “This implementation delay, and the 
accompanying non-enforcement agreement, represent a 
step back in terms of protecting the interests of retirement 
savers and investors,” they wrote. 

 

Not sure what to do now as an investor? 

 

• Ask financial advisors for their credentials.  

• Look up potential advisors and what their certifications 
mean as well as their backgrounds with tools like the 
Financial Industry Regulatory Authority’s BrokerCheck, or 
the SEC’s Adviserinfo which show any complaints and 
years of service for brokers, advisors and firms.  

• Ask how much they get paid, how they get paid and what 
various fees mean.  

• Know what investment products are being suggested or 
used, and how they are managed.  
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• Research advice, such as rolling over your assets from a 
401(k) to an individual retirement account. 

 

It’s interesting that many industry groups are still fighting 
this rule. As a Registered Investment Advisor, Clearwater 
Capital Partners has always followed the fiduciary 
standard, putting the interests of Plan Sponsors and 
Participants above our own and always receiving level 
compensation. We think all financial professionals should 
do that as well. 

 

 If you are not sure which standard your financial 
professional follows — make sure you ASK! 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Clearwater Capital Partners is an independent fiduciary    
advisor serving plan sponsors and plan participants of 
defined contribution and defined benefit plans. We offer    

an independent 3rd party voice, bringing transparency with 
no proprietary solutions. 
 
Focusing on the fiduciary standard of care, we partner with 
plan sponsors to offer intelligent plan design, best in class 
fund menus, and effective and engaging participant 
education. 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

Clearwater Capital Partners  
2800 W. Higgins Road, 

Suite 1025  
Hoffman Estates, IL 60169 

847.841.8650 
www.ccpwealth.com 

 
Important Disclosure: This commentary has been prepared by Clearwater Capital 
Partners. The opinions voiced in this material are for general information only and 
are not intended to provide or be construed as providing specific investment advice 
or recommendations for any individual. Investment Advice offered through 
Clearwater Capital Partners a Registered Investment Advisor. 
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