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Regulation Best Interest: Mandating A Higher Standard of Care 

As I have written about in previous articles, a battle has been raging in 

the financial services industry for decades. At the core of this battle is 

the standard of care owed to clients. In other words, whose interest 

must be put first; the client or the business.  Clearwater Capital 

Partners was founded on the foundational principle that putting the 

client’s best interest first will inevitably lead to a stronger business. 

Many members of the securities industry have vigorously opposed 

government mandates forcing that same principle on their business 

models.  To fully understand why, it is best to first review the basic 

business models practiced in the financial services industry. 

Brokers, who are employees and representatives of a Broker/Dealer 

firm, can best be thought of as product salespersons. They are 

traditionally, but not always, compensated on a transactional, 

commission basis. As such, they have historically been held to a 

suitability standard of care requiring that recommendations simply be 

“suitable” for the client at the time the recommendation is made based 

on the client’s unique financial needs, objectives, time horizon and so 

on. Suitability does not necessarily equate to the client’s best interest 

being placed first, and has no ongoing requirement for review of 

continued suitability. As such, it opens the door to the potential for 

undisclosed conflicts of interest, such as the broker favoring higher 

commission paying products over lower paying ones. 

Investment Advisor Representatives (IAR), on the other hand, are best 

thought of as consultants, who typically get paid on a flat fee basis 

(either hourly, flat annual fee or as a percentage of assets being 

managed) and work for Registered Investment Advisor firms. They are 

traditionally paid this way because of the higher, and continuous, 

standard to which they are legally held. This Fiduciary standard of care. 

This standard requires financial advisors to always put the best interest 

of the client before their own. It is a duty of loyalty and care to clients. 

It means avoiding, or at the very least disclosing, any potential conflicts 

that might compromise the advice being given. 

Given that many industry participants have not willingly moved towards 

the Fiduciary standard on their own, Government regulators have been 

reviewing ways to force them in that direction.  The Department of 
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Labor (DOL) was the first to generate and implement rules extending the client first, Fiduciary 

standard on the securities industry in 2016.  Unfortunately, court battles have all but killed the DOL 

Fiduciary Rule, as was widely expected due to the degree of resistance from the major players in the 

industry.  The government was not done there, however. 

Enter the Securities and Exchange Commission (SEC), who have now developed and released their own 

regulations on who’s interest must be placed first.  The new rule, called Regulation Best Interest (Reg 

BI), has officially been adopted with an expected required compliance date of June 30, 2020.  Much of 

is still being reviewed and interpreted but the most notable aspect of Reg BI is the enhanced standard 

of conduct required of Broker-Dealers, and their representatives, at the time they recommend a 

securities transaction or investment strategy involving securities to a retail customer.   

While falling short of extending the Fiduciary duty that applies to Registered Investment Advisors, like 

Clearwater Capital Partners, it does meaningfully change the obligations owed to clients served by 

other business models in the industry, like brokers.  Now, regardless of the type of professional 

offering a recommendation, in the case of a broker, or advice, in the case of the advisor, the client 

will be entitled to receive information that is in their best interest rather than in the interest of the 

firm or financial professional. 

Many changes will be coming over the next year as the industry reacts to these new standards.  The 

amount of change required will depend on the business model under which a firm is operating.  As an 

example, clarity will be forced by prohibiting the use of the title “advisor” unless the professional is a 

true Investment Advisor Representative that is held to a fiduciary standard. Sales contests, sales 

quotas and compensation tied to the sale of specific securities over a certain period of time will be 

eliminated.  Conflicts of interest will be a focus, along with new client disclosures. 

As a firm that operates solely as a Registered Investment Advisor, thereby fully embracing the 

Fiduciary standard of care, Clearwater Capital considers Reg BI as a much needed step in the right 

direction for our industry.  No regulation is perfect, and there is much yet to be learned about this 

one. We at Clearwater Capital Partners look forward to a future for our industry where all firms join us 

in putting the client first.  
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